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The publication of the last of Michel Foucault’s College de 

France lecture series makes available the full range of his 

thinking on penal law and in this short paper these are 

used to explore if penal reform should be considered as a 

success rather than a failure. In the first section Foucault’s 

methodology is explored. This is used to develop some 

preliminary ideas of what a Foucauldian political theory 

of penal law might look like. The paper then uses this to 

interrogate the relationship between penal law and penal 

reform. Whilst reform is often conceived as external to 

penal law, seeking to achieve change from the outside, I 

argue that reform should be considered as an integral 

part of a political model of penal law. Although reforms 

are rarely sustained (and appear to fail) I argue that re-

form successfully legitimises penal law and helps sustain 

the unjust social order which it exists to uphold.   

 

Penal theories, penal institutions and penal practices. 

 

In 1971 Foucault began to deliver his second series of 

lectures at the College de France. The series was titled Pe-

nal Theories and Institutions, and over the next five years 

Foucault in his lectures, interviews, activism and, most 

famously, in his book Discipline and Punishment, engaged 

repeatedly, and at some length, with penal law, its origins, 

practices and functions. In 1971 he set out what I consider 

his central methodological innovation. Despite the title of 

his lectures Foucault (2019:1) stated that his method was 

‘to approach it neither on the basis of penal theories, nor 

on the basis of penal legislation or institutions, but to situ-

ate both of these in their overall operation, that is to say 

in systems of repression’.  A focus on theories and institu-

tions, Foucault (2019: 2) argued, allowed the operation of 

the penal system to be approached from philosophical, 

sociological and psychological perspectives, all of which 

led down cul-de-sacs focusing on morality, deviance, de-

linquency, etc., whereas he argued, what was required 

was a political analysis that understood penal law as a 

system of repression.  
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He used this method to explore the 1639 Nu-pieds upris-

ing in Normandy and in particular the response to it, 

which saw an important development in state building,  

where ‘the juridico-military form of state power is taken 

over by an administrative form’ (Ibid: 87). Although he 

only acknowledged it on a few occasions, Foucault’s think-

ing during this period is heavily influenced by Rusche and 

Kirchheimer’s (1939) classic text Punishment and Social 

Structure.  

Their analysis challenged the logic that punishment exist-

ed as a response to crime and instead they identified that, 

entirely independent of crime, punishment performed 

specific social functions. Rejecting arguments that saw the 

historic development of punishment as one of social, hu-

manitarian inspired, progress, they instead saw its evolu-

tion as an adaption to prevailing social structures.   

Foucault developed this further in two important ways. 

Firstly, he tied this development much more explicitly into 

the process of state formation. Secondly, he extended his 

analysis to the whole of penal law rather than just focus-

ing on punishment. He focuses on the entire penal system 

and in particular in Penal Theories and Institutions he con-

siders the birth of modern police in France.  Foucault 

(2019: 102) saw the emergence of both police and exclu-

sionary mechanisms of confinement and deportation as 

‘anti-seditious repression’.  The penal system evolves as a 

state response to popular struggles. For Foucault the 

‘other side of the repressive system is not delinquency, it 

is popular struggle, the struggle of the people against pow-

er. It is to this that a repressive system responds’ (Ibid). 

By refusing to get drawn into debates around the validity 

of different penal theories or the respective merits of pe-

nal institutions, Foucault argues that we are able to focus 

on the realities of penal practice and see penal law as a 

political intervention. In the subsequent series of lectures 

Foucault (2013: 13) expands on this arguing that ‘the no-

tion of civil war … must be put at the heart of all … anal-

yses of penality.’  

 

Towards a political theory of penal law 

 

I am currently attempting to use Foucault’s insights to 

develop a model of the penal system based on his political 

theory of penal law.  I want to unpack and extend Fou-

cault’s three dimensions of the penal system – theory/

institutions/practice – to develop a model whose three 

interlocking parts are discourses (which includes theories, 

but also extends to include other discourses such as those 

of the media and moral entrepreneurs/reformers, etc.); 

structures (which includes institutions but also such 

things as penal legislation); and practice (to be centred 

around the lived experience of those subjected to penal 

law, but also incorporating other important components 

such as the use of discretion). This model is underpinned 

by an acknowledgement that penal law is political. It is a 

mechanism of state power designed to establish and main-

tain a particular social order.  

Penal law recognises that this social order is unjust and 

requires the suppression of those who resist its imposi-

tion. In Foucault’s (2019: 102) analysis it is ‘a centralised 

justice’ focused on the ‘repression of sedition’. It is penal 

practice that is foundational and both pre-dates theories 

and institutions and provides the basis for their subse-

quent development. Institutions were established to im-

pose penal law and theories developed to legitimise it. 

This model of the penal system is still a work in progress 

with the full complexity of the how the various parts inter-

act still to be developed. However, to demonstrate how I 

think it can be a productive tool in understanding penal 

law I want to focus on penal reform. In particular how ide-

as and discourses develop, the conditions that allow these 

to be heard, how they are implemented within penal 

structures, their impact on practice and finally why, de-

spite them invariably being unsustainable, they don’t fail 

but succeed. 



European Group for the Study of Deviance & Social Control - An international network working towards social justice, state accountability and decarceration                ISSUE 14 

3    
PPD WG TEAM 

The role of Penal Reform 

 

Penal law appears to operate in very different ways across 

time and place. Whilst in some context (for example Myan-

mar today) it makes no attempt to claim impartiality or to 

hide its inherent violence, it has in other situations, (for 

example within the so-called Western democracies) 

sought to ‘to hide beneath the assertion that justice is inde-

pendent’, allowing it to ‘function as if it were an arbitral 

and neutral power between the social classes’ (Foucault, 

2019: 24).  To achieve this legitimisation strategies like 

policing by consent or the portrayal of criminal justice as 

protecting the public from dangerous criminals hide the 

central purpose of penal law.  

Although these strategies have been remarkably successful 

in masking penal law’s political purpose, they have never 

been able to fully legitimise its operation.  In particular 

penal law’s failure to meet the aspirations of penal theo-

ries (deterrence, reformation, public protection, etc.) de-

veloped to justify its repression and the evident failures of 

the institutions (police racism, police violence, miscarriag-

es of justice, prison conditions, recidivism etc.), created to 

deliver its domination, has repeatedly created crises of 

legitimacy.  To moral entrepreneurs, academics and other 

potential reformers these ‘failures’ are all to apparent. 

However, they conceive them as system malfunction and 

seek to develop reform proposals to correct these glitches. 

Much of the time their critiques and proposals are ignored. 

The state has no use for them.  However, at times when 

either penal law or the wider social order face crises of 

legitimacy then reformers, and their ideas, have utility.  

When the reality of penal practice makes it impossible to 

credibly defend the status-quo the  problems are acknowl-

edged, but presented as temporary, the consequence of 

things going wrong. The solution for the state is to deploy 

the reformers it previously ignored and to utilise their ide-

as to make changes. Although it is the so-called humanitar-

ian aspects of these reforms that tend to be highlighted, 

most reform programmes, by focusing on making penal 

institutions ‘work’ better, incorporate repressive dimen-

sions. To use some examples from England. Whilst in re-

sponse to the 1981 Brixton uprising the state responded 

by expanding community policing, they also strengthened 

the police’s repressive public order capacity. Similarly in 

response to the Strangeways prison uprising in 1990, a 

mix of ‘humanitarian’ and ‘security’ reforms were imple-

mented. Such reform interventions should be seen as in-

tended to deal with the immediate crisis of legitimacy. 

That is not to deny that these reforms do not have an im-

pact on penal practice and how it is experienced by those 

subjected to it. However, to the state, reform’s main func-

tion is to legitimise and strengthen penal law. In almost all 

cases it is those reforms that strengthen the repressive 

function of penal law that persist, whilst those which ame-

liorate the lived experience of penal practice are often not 

sustained. As George Dendrickson and Frederick Thomas 

(1954: 11) observed from their experience of imprison-

ment in the first half of the twentieth century, ‘ many of the 

least tolerable aspects of life in … English prisons are the 

result of the godly and humanitarian zeal of past reform-

ers.’  

Failure or Success? 

 

If we perceive penal reform as external to the penal sys-

tem, it is easy to see it as having a history of failure. Its in-

terventions fail, only to be rediscovered in future crisis, be 

implemented again and fail again. The same magic solu-

tions have been repeatedly advocated for the past 250 

years and have repeatedly failed. However, by using a 

model which locates reform discourses as an internal com-

ponent of penal law, we can see a different picture. By wid-

ening Foucault’s penal theories to encompass other inter-

related discourses we can begin to see how these operate 

to sustain it through legitimisation.  
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Alongside academic (philosophical, legal, sociological, psy-

chological, etc.), media (print, electronic, TV, film, fiction 

and non-fiction), and official state discourses, reform dis-

course contributes to the everyday common-sense under-

standings of what penal law is and what it exists to do.  

Reform discourse, whatever the motivations of individual 

reformers, functions to promote the potential of penal jus-

tice working. However short penal law falls in achieving its 

claimed functions, it is always just a few reforms short of 

success.  

Louk Hulsman warned us that when attempting to under-

standing penal law we must always remember the menu is 

not the meal. The menu may list philosophical aspirations 

– justice, rehabilitation, deterrence – but the meal is the 

imposition of power through state inflicted pain. Penal 

reform seeks to explain away this pain and to legitimise it. 

In developing his proposal to the Frankfurt Institute for 

the book that was to become Punishment and Social Struc-

ture Georg Rusche (1978: 4) wrote that: 

 

all efforts to reform the punishment of crimi-
nals are inevitably limited by the situation of 
the lowest socially significant proletarian class 
which society wants to deter from criminal 
acts. All reform efforts, however humanitarian 
and well-meaning, which attempt to go be-
yond this restriction are condemned to utopi-
anism. 

 

In developing reform proposals reformers almost invaria-

bly accept that those currently subjected to penal law are 

its legitimate and appropriate targets. They may call for 

radical changes in the mechanisms of punishment, but 

those it is targeted at remain the same. As penal law is 

about state imposed pain infliction targeted at those at the 

bottom of society any reforms that compromise this are 

utopian and subject to punitive clawback. So, in this sense 

penal reform fails. However, reforms address the crisis of 

legitimacy periodically faced by penal law and thereby 

help sustain its repressive function aimed at the ‘the low-

est socially significant proletarian class’. So, in this sense 

penal reform is a success. 
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3. Workshops/Public Events  (webinars) 

• Landscapes of Border Control and Immigration Detention in Europe— 24-26 May 2021— 
@bordercriminology -@University of Oxford—This three-day online conference seeks to contribute to 
the limited body of evidence about immigration detention in Europe. Please click here for further infor-
mation and to register.  Border Criminologies will be running a parallel campaign on Twitter with the 
hashtag #uncoverdetention from 9th May until 28th May. They will be sharing information from our in-
teractive map on detention sites and practices in both Greece and Italy. Click here for further information. 

• 'COVID-19 in prisons: preparing for future pandemics — 16 June 2021 - 9:30am BST @ Centre for 
Crime and Justice Studies —This is the third and final webinar in our series on COVID-19 in prisons will 
look to the future. Please click here for further information and to register.  

•  Southernising Criminology— @ Oxford Southernising Criminology Discussion Group   is host a semi-
nars series with the aims to extend criminology’s gaze and horizons, raising awareness of distinct pat-
terns and trends of crime, justice and punishment experienced in peripheral countries and contexts.  The 
dfiscussion group has already hosted Prof Maximo Sozzo (recording available here) and Prof Kerry Car-
rington. The discussion group will soon host: Profs. Biko Agozino (African and counter-colonial perspec-
tives in criminology); Anna-Maria Getos  Kalac (Balkan Criminology: crime and criminological knowledge 
in the Balkans); Manuel Iturralde and Mauricio Dieter (Criminology in Latin America); and Ali Wardak 
(Contributions from South Asia: A Hybrid Model of Formal and Informal Justice in Afghanistan). Please 
click here to find about the upcoming events.  

4. Resources/ Publications 

• Monitoring Prison Conditions in the EU: A Handbook Series for National Preventive Mecha-
nisms— The Ludwig Boltzmann Institute of Fundamental and Human Rights, together with three Euro-
pean project partners, the Associazione Antigone, the Bulgarian Helsinki Committee, and the Hungarian 
Helsinki Committee, have addressed how NPMs can effectively improve detention conditions across the 
EU in the framework of the EU-funded Project ‘Improving judicial cooperation across the EU through har-
monised detention standards – The role of National Preventive Mechanisms’(2019–2021).  

• INQUEST  Law Magazine - Published three times a year, Inquest Law is a vital resource for anyone 
working on the investigation of sudden deaths. Inquest Law is distributed widely amongst lawyers, coro-
ners, academics and policy makers. INQUEST is the only non-governmental organisation in England and 
Wales working specifically on contentious deaths and the inquest system and as such Inquest Law is a 
uniquely valuable publication.  Please click here for further information and to subscribe.  

2. Conference and Call for Papers 

• Call For Papers: Paradoxes of Healthcare Entitlements in the Covid-19 Pandemic: Crisis Response 
and Hostile Environments—Online Workshop, 17-18 June 2021 —This is the second workshop of the 
Doctors Within Borders: Networking Initiative on Mobile Populations in Contemporary Health Systems 
project funded by the Wellcome Trust. The design of this workshop is informed by the awareness that 
the pandemic has had a significant impact on research activities, from the time available to issues of ac-
cess. In addition to empirical research at any stage of progress, we welcome contributions that are con-
ceptual, speculative, agenda-setting or which reflect on other pandemics (e.g. HIV/AIDS, H1N1) and dis-
asters. To express your interest in participating, please send a 150-200 word abstract summarising your 
contribution to k.follis@lancaster.ac.uk by 30 April 2021.  

https://www.eventbrite.co.uk/e/landscapes-of-border-control-and-immigration-detention-in-europe-tickets-151045237371
https://borderlandscapes.law.ox.ac.uk/
https://www.plymouth.ac.uk/whats-on/prisons-and-penality-the-current-issues-symposium
https://www.law.ox.ac.uk/current-students/graduate-discussion-groups/southernising-criminology
https://www.youtube.com/watch?v=ehaFcm1iqnA
https://www.law.ox.ac.uk/events/african-and-counter-colonial-perspectives-criminology
https://www.law.ox.ac.uk/events/african-and-counter-colonial-perspectives-criminology
https://www.law.ox.ac.uk/events/balkan-criminology-crime-and-criminological-knowledge-balkans
https://www.law.ox.ac.uk/events/balkan-criminology-crime-and-criminological-knowledge-balkans
https://www.law.ox.ac.uk/events/criminology-latin-america
https://www.law.ox.ac.uk/events/contributions-south-asia-hybrid-model-formal-and-informal-justice-afghanistan
https://www.law.ox.ac.uk/current-students/graduate-discussion-groups/southernising-criminology
https://www.antigone.it/
https://www.bghelsinki.org/en/
https://www.helsinki.hu/en/
https://www.helsinki.hu/en/
https://bim.lbg.ac.at/en/project/current-projects-projects-human-dignity-and-public-security/working-towards-harmonised-detention-standards-eu-role-national-preventive-mechanisms-npms
https://bim.lbg.ac.at/en/project/current-projects-projects-human-dignity-and-public-security/working-towards-harmonised-detention-standards-eu-role-national-preventive-mechanisms-npms
https://www.inquest.org.uk/inquest-law
mailto:k.follis@lancaster.ac.uk
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5. EG Members’ Papers: 

• Darke, S., Garces, C., Duno-Gottberg, L., Antillano, A. (Eds) Carceral Communities in Latin America. 
Troubling Prison Worlds in the 21st Century. Routledge—EG Member Sacha Darke work together with 
other colleagues to this edit collection that “gathers the very best academic research to date on prison re-
gimes in Latin America and the Caribbean. Grounded in solid ethnographic work, each chapter explores 
the informal dynamics of prisons in diverse territories and countries of the regions […] while theorizing 
how day-to-day life for the incarcerated has been forged in tandem between prison facilities and the out-
side world. The editors and contributors to this volume ask: how have fastest-rising incarceration rates in 
the world affected civilians’ lives in different national contexts?  How do groups of prisoners form broader 
and more integrated ‘carceral communities’ across day-to-day relations of exchange and reciprocity with 
guards, lawyers, family, associates, and assorted neighbours? What differences exist between carceral 
communities from one national context to another? Last but not least, how do carceral communities, con-
trary to popular opinion, necessarily become a productive force for the good and welfare of incarcerated 
subjects, in addition to being a potential source of troubling violence and insecurity?”. The book is availa-
ble here.  

• Earle, R. (2021) Exploring narrative, convictions and autoethnography as a convict criminologist. 
In Tijdschrift over Cultuur & Criminaliteit Vol10 (3)— EG Member Rod Earle reflects on convict crimi-
nology as a “from personal experience of imprisonment to offer critical criminological perspectives on 
punishment and prisons. In this article [the author] discusses how some of these are aligned with ques-
tions of narrative and post-colonial perspectives in criminology. [The author] uses autoethnographic vi-
gnettes to communicate the experiences of imprisonment that inform the development of convict crimi-
nology, and [The author] explores their relationship to narrative criminology’s interest in personal sto-
ries”. To have a copy of the paper, please click here to access  or get in touch with Rod 
(rod.earle@open.ac.uk). 

• Gagnon, J. C. and Jacqueline M. Swank (2021) A National Survey on Mental Health Professional Devel-
opment in Juvenile Justice Facilities: Implications for Youth Reentry. Behavioral Disorders.;46
(3):149-162—  The paper builds on “a national study of clinical directors examined professional develop-
ment (PD) focused on mental health provided to professionals in juvenile justice facilities for adjudicated 
youth.  […] For many incarcerated youth, preparation and opportunities for eventual reentry and reinte-
gration into school, community, and the workforce are complicated from the point of intake.” The article is 
available here. 

• Gagnon J. C., Murphy K. M. & Howie S. M. (2020) “I Grew Up... I Was Still Small”: Experiences before 
and after Juvenile Incarceration in South Africa, Exceptionality, 28:4, 294-311.— “The purpose of 
this study was to gain an in-depth understanding of how one young man perceives aspects of his life prior 
to, during, and after incarceration in South Africa. The study focuses on a semi-structured interview with 
“Bobby”, a twenty-six-year-old male living in a city in western South Africa. The theoretical perspective 
guiding this study was Dilthey’s hermeneutics. The interview data was analyzed using Gilligan’s Listening 
Guide methodology. Prevalent themes include pervasive violence for Bobby at home and in school, drug 
abuse, gang activity, and crime. Bobby’s experiences often produced dissonant melodic lines – conflicting 
voices that are in opposition with one another”. The article is available here.  

• Why deaf prisoners have been in a state of lockdown since well before COVID19—The Conversa-
tion— Laura Kelly-Corless, and Daniel McCulloch, reflects of disability in prison,  arguing how “without 
meaningful change the isolation, loneliness, and exclusion that characterise the pandemic prison will like-
ly remain for d/Deaf prisoners not only beyond lockdown, but indefinitely”.  

• I was just first of all on my knees, then they put me down and they start kicking— April Report 
Idomeni (Greece) - Border Violence Network on violence report highlights episodes of abuse in the 
bother between Greece and Macedonia. Please click here to read the report.   

• Redistributing the Poor. Jails, Hospitals, and the Crisis of Law and Fiscal Austerity (2021) - Arman-
do Lara-Milla n provides a vivid ethnography of the daily process of filling up overcrowding jails and pub-
lic hospitals and archival research of government decision-makers. It is possible to order the book here 

https://www.palgrave.com/gp/book/9783030614980
https://www.bjutijdschriften.nl/tijdschrift/tcc/2020/3/TCC_2211-9507_2020_010_003_005
https://journals.sagepub.com/doi/full/10.1177/0198742920911183
https://www.tandfonline.com/doi/abs/10.1080/09362835.2020.1727329?journalCode=hexc20
https://theconversation.com/why-deaf-prisoners-have-been-in-a-state-of-lockdown-since-well-before-covid-19-158173
https://theconversation.com/why-deaf-prisoners-have-been-in-a-state-of-lockdown-since-well-before-covid-19-158173
https://theconversation.com/profiles/laura-kelly-corless-1221627
https://theconversation.com/profiles/daniel-mcculloch-338477
https://www.borderviolence.eu/violence-reports/april-10-2021-0100-idomeni-greece/
https://global.oup.com/academic/product/redistributing-the-poor-9780197507902?cc=us&lang=en&
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  “The nature of the criminal justice system has changed. It is no longer primarily concerned with the prevention 
and punishment of crime, but rather with the management and control of the dispossessed.” 

― Michelle Alexander (2012) The New Jim Crow: Mass Incarceration in the Age of Colorblindness, p. 188 

• BME MPhil/PhD Studentships in the School of Social Sciences— @University of Westminster - School 

of Social Sciences. For further information please visit this page.  

6. Campaigns 

• Places of Quarantine as Places of “Detention”- Since the onset of the COVID-19 pandemic, the GDP has 
received increasing numbers of reports detailing the detention of non-nationals as a quarantine meas-
ure. In Bangladesh for example, more than 300 Rohingya refugees have been confined in prison-like fa-
cilities on the remote island of Bhasan Char since April–a detention situation that has been billed by au-
thorities as a quarantine measure. More recently, reports have highlighted the use of “quarantine 
ships” off the Italian coast, where hundreds are forcibly isolated upon their arrival in the country. Please 
click here to read the statement and for further information.  

• “New Year, No Kier” – Community Action On Prison Expansion launches a campaign to shut down 
Kier Construction. Kier is a multinational construction company and the principal contractor behind the 
new mega-prison in Wellingborough, recently called HMP Five Wells. Nearly complete, the prison is set 
to create cells to imprison more than 1600 people. Systemic safety failings led to the death of father of 
three, Aidan Gallagher working for a subsidiary of Kier in 2017. Alongside prison building, Kier have 
been involved in reprehensible projects that include developing military infrastructure, gentrification, 
bio-scientific animal abuse, and building ecologically dangerous projects like the high speed railway 
called HS2. Please click here to find out more about the Community Action On Prison Expansion's 
campaign and to get involved.  

• Denmark Refugee crisis — Denmark's new practice of withdrawing protection status for Syrian refu-
gees and trying to force them to self-deport to Damascus. So far, Danish authorities are the only ones in 
Europe to make this assessment. Syrian refugees who have been granted asylum due to the general 
conditions and who do not have an individual asylum motive. If an asylum status is revoked, it also af-
fects persons who have been reunited with those persons . This covers approximately 1/3 of all Syrian 
refugees in Denmark. At this point withdrawals and denied extensions only affect those coming from 
Damascus and Rif Damascus.  Click here and here to find more about the crisis and here to sign the 
petition demanding the Danish Prime minister to withdrawal the law.  

• Call on the Government to #StopThe500 prison places for women—Join Women in Prison and tell 
the UK Government to #StopThe500 and keep families and communities together. Here you can find fur-
ther information and the petition.  

7. Opportunities 

https://www.goodreads.com/work/quotes/6996712
https://www.westminster.ac.uk/study/postgraduate/research-degrees/studentships/bme-mphil-phd-studentships-in-the-school-of-social-sciences
https://www.globaldetentionproject.org/covid-19-immigration-detention-platform#italy
https://www.globaldetentionproject.org/covid-19-immigration-detention-platform#italy
https://www.globaldetentionproject.org/places-of-quarantine-as-places-of-detention
https://cape-campaign.org/new-year-no-kier-shut-down-kier-construction-in-2021/
http://refugees.dk/en/news/2021/march/denmark-wants-to-send-back-refugees-to-a-dangerous-syria-in-ruins/
https://www.infomigrants.net/en/post/31713/protest-in-denmark-against-deportations-of-syrians
https://act.thesyriacampaign.org/sign/syria-not-safe-denmark/
https://campaigns.womeninprison.org.uk/stopthe500

